
   

 

   

 

BEFORE THE ENVIRONMENTAL REVIEW APPEALS COMMISSION 
STATE OF OHIO 
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   : 
 and  : 
   : 
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   : 
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   : 
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   : 
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   : 
ROBERT S. VUKELIC,  : Case No. ERAC 22-7128 
   : 
 and  : 
   : 
ROBERT AND DARLENE  : Case No. ERAC 22-7129 
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   : 
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   : 
  Appellants, : 
   : 
 v.  : 
   : 
LAURIE STEVENSON, DIRECTOR OF : 
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   : 
 and  : 
   : 
AIRSTREAM COMPRESSION, LLC, : 
   : 
  Appellees. :

 

 
RULING ON APPELLEE AIRSTREAM COMPRESSION, 

LLC’S MOTION TO DISMISS 
 

Rendered on June 8, 2022 
 

  
John A. Heer for Appellants 
 
Kristin L. Watt and Ryan D. Elliott for Appellee Airstream 
Compression, LLC 
 
Dave Yost, Attorney General, Casey L. Chapman, and 
Rebecca E. Kanz for Appellee Laurie Stevenson, Director of 
Environmental Protection 
 

 
 This matter comes before the Environmental Review Appeals Commission 

(“Commission,” “ERAC”) on a Notice of Appeal filed by Concerned Residents of Salem 

Township and forty individual appellants (collectively, “Appellants”) on January 27, 

2022. Appellants challenge the December 28, 2021, issuance of Air Pollution Permit-to-

Install and Operate No. P0131211 (“Permit”) by Appellee Laurie Stevenson, Director of 

Environmental Protection (“Director,” “Ohio EPA,” “Agency”), to Appellee Airstream 

Compression, LLC (“Airstream”). Case File Item A. 
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 On April 1, 2022, Airstream filed a Motion to Dismiss (“Motion”), arguing 

that Appellants lack standing and that Appellants failed to state a claim upon which relief 

can be granted. Appellants filed a Response to Airstream’s Motion on April 22, 2022. And 

on May 3, 2022, Airstream filed a Reply. To date, the Director has not responded to 

Airstream’s Motion. Case File Items H, J, L. 

 Based on a review of the pleadings and the relevant statutes, regulations, 

and case law, the Commission issues these Findings of Fact, Conclusions of Law, and Final 

Order GRANTING Airstream’s Motion and DISMISSING this appeal for failure to state a 

claim upon which relief can be granted. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I. Procedural Background 

 On December 28, 2021, the Director issued an Air Pollution Permit-to-

Install and Operate to Airstream for the “[i]nitial installation [of] a new natural gas 

booster station including two natural gas compressors.” The facility, known as the 

Applegath Booster Station, will be located 0.47 miles southeast of the intersection of Ohio 

Route 43 and Township Road 221 in East Springfield, Ohio. Case File Item A, Exhibit A, 

p. 1 of 30. 

 On January 27, 2022, Appellants filed their Notice of Appeal challenging 

the Director’s issuance of the Permit. Each of the forty individual appellants (who also 

make up the organization known as Concerned Residents of Salem Township) live within 

approximately one mile of the future location of the Appelgath Booster Station. 

Appellants allege that they will be aggrieved and adversely affected by the Director’s 

issuance of the permit because the emissions from the Applegath Booster Station will 
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adversely affect the use and enjoyment of their properties and contribute to climate 

change. Case File Item A, pp. 4-5. 

 In arguing that the Director erred in issuing the Permit, Appellants raise 

the following two assignments of error: 

1. The Permit’s emission limits and other requirements do not take into 
consideration the local airstream already being saturated with 
emissions from the neighboring Williams Compressor Station and 
other similar sources in the near vicinity, and thus the Permit fails to 
assure compliance with the permit conditions and state air nuisance 
requirements. 

2. The Permit’s failure to account for the already harmful emissions 
from the neighboring Williams Compressor Station and the further 
inadequate limits imposed by this Permit will allow the Facility to 
operate in such a manner as to emit odor, smoke, ashes, dust, dirt, 
grime, acids, fumes, gases, vapors, and other substances or 
combinations of substances, and to endanger the health, safety, and 
welfare of the public or cause unreasonable injury or damage to 
property in violation of Ohio Adm.Code 3745-15-07. 

Case File Item A, pp. 8-9. 

II. Airstream’s Motion to Dismiss 

 On April 1, 2022, Airstream filed a Motion to Dismiss. In its Motion, 

Airstream first argues that Appellants lack standing. Specifically, Airstream argues that 

Appellants’ alleged injuries are not particularized enough to establish standing. Case File 

Item L. 

 Airstream also argues that Appellants fail to state a claim upon which 

relief can be granted. Airstream argues that the Director was not required to consider 

cumulative emissions from existing sources of air pollution and that Appellants’ claim of 

statutory public nuisance is not ripe for review because the Applegath Booster Station has 

not been constructed and is not yet operating. Case File Item L. 
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 In response, Appellants offer the affidavit of Yury Gorby. Regarding the 

alleged harm to Appellants, Mr. Gorby’s affidavit states, “the additional air emissions 

from the [Applegath] Booster Station will * * * cause Appellants to suffer additional risk 

of harm to their health, safety and welfare.” Case File Item M, Affidavit of Yury Gorby, ¶ 

7. 

 Further, Appellants assert that they need not allege a specific operational 

mechanism or negligent action through which the Applegath Booster Station will result 

in a statutory public nuisance. Instead, Appellants contend that in broadly alleging a 

violation of Ohio Administrative Code (“Adm.Code”) 3745-15-07, they have stated a claim 

upon which relief can be granted. Appellants generally state that the Commission should 

adopt a “liberal construction of the rules * * * in order to prevent technicalities from 

precluding resolution of the parties’ substantive rights.” Case File Item M, pp. 8-12. 

 On review, the Commission agrees with Airstream that Appellants have 

failed to state a claim upon which relief can be granted. 

III. Motion to Dismiss Standard of Review 

 Although not strictly bound by the Ohio Rules of Civil Procedure 

(“Civ.R.”), the Commission has historically applied those rules when appropriate to assist 

in the resolution of appeals. Meuhlfeld v. Boggs, ERAC No. 356228 (Mar. 17, 2010).  

 A Civ.R. 12(B)(6) motion to dismiss for failure to state a claim is a 

fundamental procedural motion designed to test the sufficiency of a complaint or cause 

of action. Thompson v. Central Ohio Cellular, Inc., 93 Ohio App.3d 530, 538, 639 N.E.2d 

462 (8th Dist. 1994), citing Hanson v. Guernsey Cty. Bd. Of Commrs., 65 Ohio St.3d 545 

(1992). 
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 The Ohio Supreme Court explained, “* * * [a] complaint should not be 

dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can 

prove no set of facts in support of his claim which would entitle him to relief.” Obrien v. 

University Comm. Tenants Union, Inc., 42 Ohio St.2d 242, 245, 327 N.E.2d 753 (1975). 

Further, “[u]nder Ohio law, when a party files a motion to dismiss for failure to state a 

claim, all the factual allegations of the complaint must be taken as true and all reasonable 

inferences must be drawn in favor of the nonmoving party.” Byrd v. Faber, 57 Ohio St.3d 

56, 60, 565 N.E.2d 584 (1991), citing Mitchell v. Lawson Milk Co., 40 Ohio St.3rd 190, 

532 N.E.2d 753 (1988). 

IV. Discussion 

 The parties agree that the Applegath Booster Station is not a “major 

source” of air pollution as defined by Ohio Adm.Code 3745-31-01(NNN). See Case File 

Items L, M. As a result, the parties also do not dispute that Ohio’s major source rules do 

not apply to the facility. Id. Those rules include, for example, the requirement for an 

analysis of the cumulative impact on ambient air quality from the proposed additional 

emissions of a new major source: 

(B) Impact analysis. 

Any owner or operator of a proposed major stationary source or major 
modification shall demonstrate that allowable emissions increases from the 
proposed major stationary source or major modification, in conjunction 
with all other applicable emissions increases or reductions, including 
secondary emissions, would not cause or contribute to air pollution in 
violation of: 

(1) Any national ambient air quality standard. 

(2) Any applicable maximum allowable increase over the baseline 
concentration in any attainment area. 

Ohio Adm.Code 3745-31-16(B). 
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 By contrast, the rules applicable to non-major sources do not require such 

demonstrations. See Ohio Adm.Code 3745-31-02 through 3745-31-09. 

 Thus, Appellants do not argue that the Director acted unlawfully by failing 

to require Airstream to submit any specific data or analysis expressly required by Ohio’s 

air pollution statutes or regulations. Rather, Appellants argue that the Director acted 

unreasonably because the operation of the Applegath Booster Station will result in a 

nuisance. See Case File Items A, M. 

 Initially, the Commission notes that Ohio courts have held that “conduct, 

which is fully authorized by statute or administrative regulation, is not actionable as a 

[common law] public nuisance.” Hager v. Waste Technologies Industries, 7th Dist. 

Columbiana No. 2000-CO-45, 2002-Ohio-3466, ¶ 80. And indeed, neither of Appellants’ 

assignments of error appear to allege the existence of a common law public nuisance. See 

Case File Item A. 

 Instead, Appellants essentially argue that the operation of the Applegath 

Booster Station would cause a violation of Ohio’s statutory nuisance regulation, Ohio 

Adm.Code 3745-15-07. Case File Items A, M. 

 The U.S. District Court for the South District of Ohio has explained the 

relevant distinction between common law and statutory public nuisances as follows: 

While the court in Brown found that odors emitted from a licensed Facility 
could not constitute a common-law public nuisance, it found a genuine 
issue of material fact existed as to whether it could constitute a statutory 
public nuisance under O.A.C. § 3745-15-07, which proscribes any emissions 
that endangered the health, safety or welfare of the public or causes 
unreasonable damage, unless those emissions were not subject to 
regulation. Thus, under Ohio law, statutes and administrative regulations 
that define certain conduct as being a public nuisance trump the common 
law rule that regulated activity cannot constitute a public nuisance.  
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In addition, the Court in Brown further concluded that just as a duly 
licensed Facility cannot be a common-law public nuisance, but only a 
statutory public nuisance, ‘because of the governmental authorization to 
operate, it likewise cannot be an absolute statutory nuisance.’ Instead, the 
plaintiff must establish negligence, i.e., qualified nuisance, in order for a 
‘duly licensed and regulated’ Facility to be found liable for maintaining a 
nuisance. In sum, if the Defendant is a permitted Facility, authorized by the 
government to operate in the way that Plaintiff alleges caused a public 
nuisance, Plaintiff only has recourse under a theory of statutory qualified 
public nuisance. 

Little Hocking Water Assn. v. E.I. du Pont de Nemours & Co., 91 F. Supp. 3d 940, 971-

972 (S.D.Ohio 2015) (emphasis added, internal citations omitted). 

 In other words, to establish a statutory public nuisance (as distinguished 

from a common law public nuisance), a plaintiff must establish negligence. Negligence, 

in this context, “consists of anything lawfully but so negligently or carelessly done or 

permitted as to create a potential and unreasonable risk of harm which, in due course, 

results in injury to another.” Taylor v. Cincinnati, 143 Ohio St. 426, 55 N.E.2d 724 (1944) 

(emphasis added).  

 For example, in Little Hocking, the plaintiff, in opposing the defendant’s 

motion for summary judgment, cited documents in the record supporting that “a 

reasonably prudent person would have anticipated that C8 was toxic and that its 

discharge would damage nearby water supplies.” Little Hocking, 91 F. Supp. 3d 940 at 

974. The court agreed that those documents created a genuine issue of material fact and 

found that “a reasonable jury could conclude that evidence of C8 in public water supplies, 

including Little Hocking's, combined with Defendant's knowledge of the biopersistence 

of C8 in people's blood and the environment, presented an unreasonable risk that was 

made manifest by clear evidence presented to the Defendant.” Id. at 975. 
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 Here, by contrast, Appellants point to no specific aspect of Airstream’s 

proposed operation of the Applegath Booster Station that will result in an unreasonable 

risk of harm to Appellants. Appellants broadly assert that “odor, fumes, gases, vapors and 

other substances and particulate matter” are generally harmful. They do not, however, 

distinguish such emissions from any other permitted emissions from any other source, or 

indeed articulate the manner in which the risks posed by the emissions from the 

Applegath Booster Station will be unreasonable. Case File Item M, Affidavit of Yury 

Gorby, ¶7; see also Case File Item A. 

 Similarly, Appellants have not alleged that Airstream will be unable to 

comply with the terms of its Permit. See Case File Items A, M. Indeed, the Commission 

must assume Airstream, as the permit holder, will comply with the terms of its Permit 

absent evidence to the contrary. Village of Albany v. Butler, et al., ERAC No. 16-6876 

(Mar. 22, 2017).  

 Because Appellants have not alleged that the emissions from the 

Applegath Booster Station will pose an unreasonable risk of harm, the Commission finds 

that Appellants have failed to state a claim upon which relief can be granted. 

 The Commission is also not persuaded by Appellants’ equitable argument 

that it should deny Airstream’s Motion based on a preference for “a liberal construction 

of the rules.” As Appellants concede in their Response to Airstream’s Motion, the 

residents of Salem Township can assert a claim for statutory public nuisance or a violation 

of Ohio Adm.Code 3745-15-07 in common pleas court after the Applegath Booster Station 

is operating. The jurisdiction of ERAC, however, is limited to appeals alleging that the 

Director acted unlawfully and unreasonably in matters properly before it. See generally 

Ohio Revised Code 3745.04 and 3745.07. Here, Appellants do not allege that the Director 
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acted unlawfully and have failed to articulate how the emissions authorized by Ohio EPA 

in Airstream’s Permit will pose an unreasonable risk of harm. 

 Having found that Appellants failed to state a claim upon which relief can 

be granted, the Commission need not address standing. 

FINAL ORDER 

 For the foregoing reasons, the Commission hereby GRANTS Airstream’s 

Motion to Dismiss and DISMISSES the above-captioned appeal. 

 The Commission informs the parties: 

Any party adversely affected by an order of the commission may appeal to 
the court of appeals of Franklin County, or, if the appeal arises from an 
alleged violation of a law or regulation, to the court of appeals of the district 
in which the violation was alleged to have occurred. The party so appealing 
shall file with the commission a notice of appeal designating the order from 
which an appeal is being taken. A copy of such notice shall also be filed by 
the appellant with the court, and a copy shall be sent by certified mail to the 
director or other statutory agency. Such notices shall be filed and mailed 
within thirty days after the date upon which appellant received notice from 
the commission of the issuance of the order. No appeal bond shall be 
required to make an appeal effective.  

Ohio Adm.Code 3746-13-01. 

Entered into the Journal of the 
Commission this _8th_ day of June 
2022.  

The Environmental Review  
Appeals Commission 
 
 
/s/ Melissa M. Shilling 

Melissa M. Shilling, Chair 

/s/ Michael G. Verich 

Michael G. Verich, Vice-Chair 

/s/ Thomas W. Johnson 

Thomas W. Johnson, Member 
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